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The Opinion of the Court was delivered PER CURIAM.
JUSTICE DAVIS, deeming herself disqualified, did not participate in the decision of this case.
JUSTICE MAY NARD, deeming himself disqualified, did not participate in the decision of this case.
JUDGE JAY M. HOKE, sitting by temporary assignment.
JUDGE JOHN R. FRAZIER, sitting by temporary assignment.

JUSTICE STARCHER concurs and reserves the right to file a concurring opinion.
SYLLABUSBY THE COURT

1. “Articleeght, section oneet seq. of the West VirginiaCondtitution vestsinthe



Supreme Court of Appedalsthe authority to define, regulate and control the practice of law in West
Virginia” SyllabusPoint 1, Lane v. West Virginia Sate Board of Law Examiners, 170 W.Va.
583, 295 S.E.2d 670 (1982).

2. “This Court reviewsde novo the adjudicatory record made before the West
VirginiaBoard of Law Examinerswith regard to questions of law, questions of gpplication of thelaw to
thefacts, and questions of whether an gpplicant should or should not be admitted to the practice of law.
Although this Court gives respectful considerationto the Board of Law Examiners recommendations it
ultimately exercisesitsown independent judgment. On theother hand, this Court gives substantia
deferencetothe Board of Law Examiners findingsof fact, unless such findings are not supported by
reliable, probative, and subgtantia evidence onthewholerecord.” SyllabusPoint 2, Matter of Dortch,
199 W.Va. 571, 486 S.E.2d 311 (1997).

3. “Pursuant to Rules4.2(b), 5.0 and 5.2(b) of the Rulesfor Admissiontothe
Practiceof Law, inorder to bedigiblefor admisson to the practice of law in this State, an gpplicant must
provethat he or she possessesgood mord character.”  Syllabus Point 3, Matter of Dortch, 199 W.Va
571, 486 S.E.2d 311 (1997).

4, “When assessing themord character of an gpplicant whose background includes
acrimind conviction, thefollowing factors should be considered: (1) Thenature and character of the
offensescommitted; (2) Thenumber and duration of offenses; (3) Theageand maturity of the gpplicant
when the offenses were committed; (4) The social and historical context inwhich the offenseswere
committed; (5) The sufficiency of the punishment undergone and redtitution madein connection with the

offenses; (6) Thegrant or denid of apardon for offenses committed; (7) The number of yearsthat have



elapsed sncethelast offense was committed, and the presence or absence of misconduct during that
period; (8) Thegpplicant’ scurrent attitude about the prior offenses(e.g., acceptance of respongbility for
and renunaation of past wrongdoing, and remarse); (9) The gpplicant’ scandor, Sncerity and full disdosure
in thefilingsand proceedings on character and fitness; (10) The gpplicant’ s condructive activitiesand
accomplishments subsequent to the crimind convictions, and (11) The opinionsof character witnesses
about thegpplicant’ smord fitness. Thesefactorsareintended to beilludrativerather than exhaudtive.”

Syllabus Point 4, Matter of Dortch, 199 W.Va. 571, 486 S.E.2d 311 (1997).



Per Curiam:

Thiscaeisbeforethis Court for review of the Board of Law Examina's recommendation

that Mark L. McMillian not be admitted to the practice of law.

l.

Mr. McMuillian' sgpplication for the admisson to the practice of law in the State of West
Virginawasrecaved by the Wes VirginiaBoard of Law Examiners (“the Board”) on March 25, 1999.
Based ontheinformation containedinMr. McMillian' sgpplication and additiona information obtained
during the Board' scharacter and fitnessinvestigation, the Board requested that Mr. McMullian gppear for
an interview with the Board on November 11, 1999.

On November 12, 1999, Mr. McMillianwasinformed by letter of the Board' sunanimous
voteto deny hisgpplication for admisson. Thedenia wasbasad on concernsarigng fromMr. McMillian's
dischargefrom theKanawvhaCounty Sheriff’ sDepartment in 1987 and thearcumatancessurrounding his
1995 federal felony conviction for illegal wiretapping.

After being natified of theBoard' sinitid denid of hisgpplication, Mr. McMillian requested
an administrative hearing, pursuant to Rule 6.0 of theWest Virginia Rulesfor the Admission to the
Practiceof Law. Anadminidrative hearing beforeaBoard Hearing Examiner washeld on January 11
and 12, 2000. OnMarch 28, 2000, the hearing examiner recommended that the Board approve Mr.
McMillian's application for admission.

In accordance with the procedure established under Rule 6.0 of the Rules for
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Admisson, theBoard reconsidered Mr. McMillian’ sgpplicationin light of the evidence presented during
the administrative hearing and the recommendation of the hearing examiner.

OnMay 12, 2000, the Board informed Mr. McMuillian that it would not recommend his
admissontothepracticeof law. TheBoard gave severd reasonsfor itsdecison. The Board expressed
concern for various aspects of Mr. McMillian’ swiretapping conviction, noting that the 1995 felony
convictionwasof ardatively “recent vintage.” TheBoard noted that when he committed thefelonious
activity, Mr. McMlillianwasgpproximatdy 40 yearsold, and thet heknowingly violated thelaw for finenad
compensation. TheBoard wasaso concerned about Mr. McMillian’ sabsence from thiscountry while
federd wiretgpping chargeswere pending againgt him. Another bassfor the Board' s concern wasthe
conduct that led to Mr. McMillian’ s discharge from employment by the Kanawha County Sheriff’s
Department in 1987. See McMillian v. Ashley, 193 W.Va. 269, 455 S.E.2d 921 (1995).

Fallowing the Board' sfind action on hisagpplication for admisson, Mr. McMillian filed
exceptions with this Court on June 21, 2000.

Inour prior opinion filed on December 5, 2000, this Court denied Mr. McMillian’s
gpplication for admissonto thepractice of law. OnJanuary 4, 2001, Mr. McMillianfiledapetition for
rehearing. Inhispetition, heasked thisCourt to reconsder itsprior opinion, dleging (1) thet therewere
inaccuraciesand omissonsintheBoard of Law Examiner’ sreport and (2) thet denying him admissonto
the practice of law contradicts established principles governing how theintegrity of thelegd professonis
mai ntai ned.

OnJanuary 11, 2001, thisCourt granted Mr. McMillian’ s petition for rehearing, and efter

reviewing thelegd briefsand theargumentscontained therein, weddiver theingtant opinion and decison.
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1.
“Articleeght, section oneet seg. of the West VirginiaCongtitution vestsin the Supreme
Court of Apped sthe authority to define, regulate and control the practice of law in West Virginia”
Syllabus Point 1, Lane v. West Virginia Sate Board of Law Examiners, 170 W.Va. 583, 295
S.E.2d 670 (1982); W.Va. Code, 30-2-1 [1981] (granting Supreme Court power to grant or deny an
applicant’s license to practice law).

When reviewing the findings and recommendations of the Board, this Court hasplenary
authority.

This Court reviews de novo the adjudicatory record made before the

West VirginiaBoard of Law Examinerswith regard to questions of law,

questionsof gpplication of thelaw to thefacts, and questions of whether

an applicant should or should not be admitted to the practice of law.

Although thisCourt givesrepectful consderation to the Board of Law

Examiners recommendations it ultimately exerd sesitsownindependent

judgment. Ontheother hand, this Court gives subgtantid deferencetothe

Board of Law Examiners findingsof fact, unlesssuch findingsare not

supported by reliaole, probative, and substantia evidence onthewhole

record.

Syllabus Point 2, Matter of Dortch, 199 W.Va. 571, 486 S.E.2d 311 (1997).

Therearesx generd requirementsfor admissonto practicelaw inWes Virginia Rules
for Admission to the Practice of the Law, Rule 2.0 [1992]. Chief among the requirements for
admission to the practice of law isthat the applicant possess “good moral character.” Rulesfor
Admission to the Practice of the Law, Rule 2.0(2) [1992]. “Indeed, [g]ood moral conduct has
awaysbeen consdered aqudification essentid toadmissontotheBar.” Matter of Dortch, 199W.Va

at 577,486 SE.2d a 317 (1997) quoting In ReEary, 134 W.Va. 204, 207-08, 58 S.E.2d 647, 650



(1950).

Theburden ison the goplicant to provethet she or he hasgood mord character. “Pursuant
to Rules4.2(b), 5.0 and 5.2(b) of the Rulesfor Admisson to the Practice of Law, in order to bedigible
for admisson tothe practice of law in this State, an gpplicant must prove that he or she possesses good
moral character.” Syllabus Point 3, Matter of Dortch, supra.

Syllabus Point 4 of Dortch provides guidance for examining the mord character of an

applicant.

When assessing themora character of an gpplicant whose background
indudesacrimina conviction, thefollowing factors should be conddered:
(1) Thenature and character of the offenses committed; (2) The number
and durdionof offenses; (3) Theageand maturity of the gpplicant when
the offenseswerecommitted, (4) Thesoad and higtorica contextinwhich
the offenses were committed; (5) Thesufficiency of the punishment
undergone and restitution made in connection with the offenses; (6) The
grant or denid of apardon for offenses committed; (7) The number of
yearsthat have dgpsed snce the last offense was committed, and the
presenceor absenceof misconduct during that period; (8) Thegpplicant’s
current attitude about the prior offenses (e.g., acceptance of repongibility
for and renunciation of past wrongdoing, and remorse); (9) The
applicant’ s candor, sincerity and full disclosure in the filings and
proceedings on character and fitness; (10) The gpplicant’ s congtructive
adtivitiesand accomplishmentssubssquent tothecriming convictions, and
(12) Theopinionsof character witnesses about the gpplicant’ smora
fitness. Thesefactorsareintended to beilludraiverather then exhaudive

199 W.Va. 571, 486 S.E.2d 311 (1997).
The 11 factorslisted in Matter of Dortch are provided to determine whether thereisa
likelihood thet an gpplicant will conduct himsdlf inamanner benefidd tothe publicinterest, andinamanner

which will inspire public confidence in the integrity of the legal profession.



Onepoint that Mr. McMiillian emphasizes, in hispetition for rehearing, isthe amount of
timethat has passed since his misconduct, pointing out that it hasbeen 6 yearssince heengaged iniillegd
wiretgpping. The Board sreport consdered 6 yearsto be ardatively short period of time between the
conviction for afelony and admisson to theWest VirginiaState Bar. Mr. McMillian arguesthat 6 years
should beconsdered ardativey long period of time. Mr. McMillian arguesthét if hewasalawyer whose
license had been annulled, hislicensewould have been reindated after 5 yearsand that it isunfair to hold
him to ahigher sandard. See In Re Smith, 166 W.Va 22, 32, 270 SE.2d 768, 774 (1980) (decided
under theformer Bylawsof theWest VirginiaState Bar, the Court sated that an attorney whoselicense
to practice hasbeen annulled may regpply for admission after Syears, and [l bsent ashowing by the
Committeeon Legd Ethicsthat rengtatement will endanger the public, an atorney’ slicenseto practice will
be reinstated after five years of good behavior after disbarment.”)

However, it hasbeen only 2 years snce Mr. McMiillian completed acourse of Sudy thet
gave him aprofessond education and grounding in the principlesthat govern the conduct of an attorney.
Mr. McMillianwasnot eigible to even be congdered to be an attorney until 2 yearsago. We congder
that good behavior prior to completing alegal education, whilenot to be dismissed, can beviewed as
quditatively somewhet different than good behavior after receiving alegd education or good behavior after
alawyer disciplinary action.

Having congdered dl of the evidence before this Court under ade novo andard, this
Court continues to believe, as we stated in our original opinion on this matter, that

[ijnthe present case, Mr. McMIillian, asameature adult, twiceengaged in

conduct which hasthrowninto question hisrespect for thelaw, conduct

of atypewhich, if committed by apracticing lawyer would inevitably
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dminishsioudy thepublic’ sconfidenceinthelegd professon....[T]he

Court believesthat, inpite of thefact that Mr. McMiillian hasintroduced

evidencethat heisremorseful, that he has been open, that many consder

him fit to practice law, and that there are more positive than negative

factors among the 11 mentioned in Matter of Dortch, supra, Mr.

McMillian hasfailed to show that it islikely that hisconduct will be

beneficid to the publicinterest or will ingaire confidencein theintegrity of

the judicial profession.

Having fully conddered dl of the argumentsraised in Mr. McMiillian's petition, nothing
presented in the petition for rehearing alters this Court’ s prior decision.

In addition to the fundamenta requisites of legal skill and competency, good moral
character hasawaysbeen conddered essentid toadmissontothepracticeof lawvinWes Virginia There
ISno presumption asto character, and the gpplicant has, a al times, theburden of proving hisor her good
mord character beforethe Didtrict Character Committee, the Board, and thisCourt. Anapplicant, such
asMr. McMiillian, who hasaprior felony conviction, “ carriesaheavy burden of persuading thisCourt thet
hepresently possessesgood mord character sufficient to beinvited into thelega community of thisState”
Matter of Dortch, 199 W.Va. at 580, 486 S.E.2d at 320 (1997). SeealsoInreBrown, 164 W.Va
234, 237, 262 S.E.2d 444, 445 (1980) (* Heavy burden” cast upon disbarred attorney convicted of three

counts of conspiracy to commit bribery and of bribery of ajuror.).

[1.
At thistime, this Court findsthat Mr. McMillian hasfaled to esdblish hisentitlement to

practicelaw inWest Virginia. For thereasonsstated, the petition of Mark L. McMillianto practicelaw



In the State of West Virginiais denied.

Admission to the Practice of Law Denied.



